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AGREEMENT made this <.  dayof m@% 2001.

4

PARTIES THE BODY CORPORATE FOR CRESCENT PARK ESTATE

COMMUNITY TITLES SCHEME 4123 a body corporate constituted under
the Body Corporate and Community Management Act 1997 of care of Prudential
Body Corporate Management Pty Ltd, 967 Logan Road, Holland Park,
Queensland (‘the Body Corporate’)

AND BARDNEY INVESTMENTS PTY LTD ACN 010 139 812 of 3/189 Wecker
Road, Mansfield, Queensland (‘Resident Caretaker’)

RECITAL

A, The Body Corporate was constituted consequent upon the registration of a group title

plan.

B. The Body Corporate wishes to provide for the better caretaking, administration, control,
use and enjoyment of the common property and for the better exercise and performance
of its powers and duties in relation to the use of common property.

C. The Body Corporate and the Resident Caretaker have agreed that the Resident Caretaker
shall be engaged by the Body Corporate to perform certain duties on behaif of the Body
Corporate as set out in this agreement. :

D. The Body Corporate and the Resident Carctaker have agreed that the Resident Caretaker
shall be authorised by the Body Corporate to conduct the letting of lots in the scheme.

E. The parties wish to record the terms of the engagement and authorisation.

OPERATIVE PART

1. Definitions and interpretation

1.1  In this agreement, unless the context otherwise requires:-

1. ‘Act’ means the Body Corporate and Community Management Act 1997;
(é) ‘agreement’ means this caretaking and letting agreement;
(3) Thé following words have the meanings assigned to the by the Act, namely:-
‘Body Corporate’
‘committee’

‘common property’
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‘lot’
‘owner’
‘scheme’
(4) ‘index number’ means;

(a) the Consumer Price Index (All Groups) Number for Brisbane published
from time to time by the Australian Bureau of Statistics; or

(b)  if the Consumer Price Index (All Groups) Number for Brisbane is
suspended or discontinued, then the Queensland male basic wage
applicable in the City of Brisbane; or

(c) if the system or practice of the determination of the Queensland male
basic wage ceascs then an index published at the date of commencement
of the Term and af the relevant anniversary of such date by the Australian
Bureau of Statistics which reflects fluctuations of the cost of living in
Brisbane:

(i) as may be agreed upon by the parties; or

(ii)  if the parties are unable to agree as may be determined by the
President of the Queensland Law Society Incorporated or by some
person nominated by him, whose decision shall be conclusive and
binding;

(@  Ifatany time during the Term the Australian Bureau of Statistics shall
update the reference base of the Index Number, the required conversion
shall be made to preserve the intended continuity of the calculations by
making the appropriate arithmetical adjustment to make the update Index
Number correspond in reference base to the Index Number at the review
dates;

(5) ‘resident caretaker’s unit’ means lot 31 in the scheme; and

(6) “Term’ means the period of 10 years commencing on 14 September 2001 and
terminating on 13 September, 2011,

References to:-

(1) a person shall be construed as a reference to any person, firm, company,
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corporation, government, governmental authority, State or agency of a State or
any association or partnership (whether or not having corporate legal personality)
or any two or more of the above;

(2)  astatute is to be construed as including all statutory provisions consolidating,
amending or replacing the statute referred to and all regulations, rules, by-laws,
proclaimers, orders and other authorities pursuant to the statute;

(3)  an agreement or {0 any other contractual instrument includes all subsequent

amendments to it or changes in it entered into in accordance with its terms but

" only to the extent to which such amendments or changes are expressly or
impliedly permitted by the terms of this Agreement; and

(4) a party to this Agreement includes a reference to its successors and permitted
assigns; and

(5) one gender shall include the other gender; and
(6)  the singular include the plural and vice versa.

Headings are inserted for guidance only and do not affect the content of any clauses.
Reference to clauses, schedules and annexures shall be construed as references to clauses
of and schedules and annexures to this agreement.

Engagement of Resident Caretaker

The Body Corporate engages the Resident Caretaker for the Term to carry out the duties
under this agreement and the Resident Caretaker accepts such engagement upon the terms
set out in this agreement.

If at any time the Resident Caretaker is a corporation it shall be the responsibility of the
Resident Caretaker to ensure at all times an adequate number of its officers, servants or
agents are available at the scheme fo carry out the Resident Caretaker’s duties and
functions under this agreement. Any such persons used by the Resident Caretaker to
carry out the Resident Caretaker’s duties and functions pursuant hereto, where they not
be the principal shareholders and/or directors of the Resident Caretaker, shall require the
approval of the committee. It is the responsibility of the Resident Caretaker, where
necessary, to seek such approval and such approval shall not be unreasonably withheld.
When seeking any such approval the Resident Caretaker must provide the committee
with sufficient information concerning the persons involved to enable the committee to
make a reasonable determination.

Where at any time the Resident Caretaker pursuant hereto is a corporation of any kind
whatever and there is any alteration to the board of directors or any alteration in the
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beneficial ownership or issue of further shares in the share capital of the Resident
Caretaker or any holding company of the Resident Caretaker which in the reasonable
opinion of the committee alters the effective control of the Resident Caretaker from the
control there of at the date hereof, such change in control of the Resident Caretaker shall
be deemed to be an assignment of this agreement and the provisions herein relating to
assignments shall apply.

Remuneration of Resident Caretaker

In consideration of the Resident Caretaker performing its duties as set out i his

agreement the Body Corporate shall pay the Resident Caretaker the sum of $545856:00 £ gﬁj i 8l %

per annum (subject to adjustment pursuant to clauge 3.2) by equal calendar monthly
instalment in arrears the first instalment to be paid one calendar month after the date of
commencement of the Term.

The remuneration of the Resident Caretaker shall be adjusted on each anniversary ofthe
date of commencement of the Term and shall be adjusted in accordance with the
following formula:-

NR=Rx(C2
Cl
Where NR —  the revised annual remuneration to be payable from the relevant

anniversary

R = the initial annual remuneration set out in clause 3.1

Cl = the index number last published before the commencement of the
Term;

C2 =  The index number last published before the relevant anniversary

from which the adjustment remuneration is to be calculated.

The parties agree that in no circumstances will the adjusted remuneration be less than that
paid for the previous year.

Where:-

(1)  aGoods and Services Tax (‘GST’) pursuant to the pfovisions of the A New Tax
System (Goods and Services Tax) Act 1999 (Cth) becomes payable on the supply
of any goods or services (‘supply”) under or in connection with this agreement;
and

(2) the Resident Caretaker is required to pay GST in respect of that supply;
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the Body Corporate must pay the GST applicable on that supply to the Resident
Caretaker in addition to any other amounts payable by the Body Corporate to the
Resident Caretaker under this agreement,

Duties of Resident Caretaker_

The Resident Caretaker shall by its employees, contractors or agents carry oul the
following duties:-

1)

@)

€)

(4)

(%)

(6)

maintain and repair the property or cause the same to be managed, maintained
and repaired so as to ensure that the same is kept in first class order and repair
and do all things necessary or in-the opinion of the Resident Caretaker desirable
to protect the interest of the Body Corporate in respect thereof;,

police the observance of the by-laws of the Body Corporate by owners and/or
occupiers (including their guests and licensees) for the time being of the lots in
the scheme. The Resident Caretaker is hereby authorised by the Body Corporate
to evict or deal with any person creating a nuisance or annoyance on the scheme
or committing any breach of the by-laws to the same extent as the Body
Corporate itself may do PROVIDED THAT the Resident caretaker will not be
obliged to take any action to enforce the by-laws before the Commissioner for
Body Corporate and Community Management or other such enfity.

at the request of the Body Corporate, advise the Body Corporate concerning the
duties of the Resident Caretaker and provide such other advice as the Body
Corporate may request relative to the management, rep air and maintenance ofthe
scheme;

keep in its possession the master key or keys for any switch room, substation or
other rooms under the control of the Body Corporate and the lots in the scheme
so far as owners shall permit. The possession of those keys shall only be
surrendered to an authorised representative of the committee or the owner
concerned but the Resident Caretaker shall allow a lawfully authorised person in
the course of the person’s duties free access to any part of the scheme so
authorised at all reasonable times;

report promptly to the Body Corporate on all things requiring repair and on all
matters creating a hazard or danger and take remedial action where practicable;

arrange maintenance contracts as required by the Body Corporate (at the sole cost
and expense of the Body Corporate) and ensure that any such contracts in force
are carried out in accordance with their terms and for this purpose maintain a
schedule of contracts with the due dates for service calls and dates of attendance
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which shall be made available to a committee represeniative on request.
comply with and carry out all reasonable directions from time to time given by

the Body Corporate to the Resident Caretaker in and about the administration and
management of the scheme and the performance by the Body Corporate of its

- lawful obligations and duties;

at all times ascertain and be aware of the general condition of the scheme and all
machinery and appurtenances thereto so that at all times the Resident Caretaker
is able to keep informed the Body Corporate in respect thereof;

as far as the Resident Caretaker is reasonably able and lawfully capable of so
doing, to keep order in the scheme and take such precautions as it sees fit to
safeguard the scheme against unlawful entry or accident or damage;

keep itself fully appraised of the layout, construction, location, character, plan
and operating of any lighting, irrigation, drainage, sewerage, poOwer,
communication, security and other systems and equipment instailed on the
scheme with the aid of inspections made by competent personnel and with the
assistance of a set of plans of the scheme (such plans to be provided to the
Resident Caretaker by the Body Corporate} and advise the Body Corporate
generally on the condition thereof from time to time and recommend to the Body
Corporate (should the Resident Caretaker consider it necessary) any changes or
modifications to be made in respect of any such matters; :

advise the Body Corporate in relation to any correspondence, reports, enquiries
and complaints related to and management of the scheme and advise the Body
Corporate in relation thereto;

buy, sell, replace, erect, construct, repair, exchange, lease, hire or otherwise
acquire and install all fittings, fixtures, equipment, improvements and additions
to the common property on behalf of the Body Corporate as the Body Corporate
may reasonably deem necessary to maintain the standard of the common
property, at the sole cost and expense of the Body Corporate.

regularly water, fertilise, weed, mow and maintain the lawns and maintain the
gardens and shiubs to a high design and standard consistent and compatible with
the design and standard of the land scaping generally;

undertake such works and perform such other acts and do such other things as are
incidental to or reasonably necessary and proper in the discharge of its duties and

obligations under this agreement;

carry out the written directions of the Body Corporate regarding specific matters
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or regarding permanent policies or procedures to be observed provided however
that the Resident Caretaker may refer any such directions to an expert in the
manner provided for in clause 11 of this agreement.

(16) clear the Body Corporate letterbox daily and forward correspondence to the
relevant person. '

(17)  be in attendance on the scheme at all reasonable hours for the efficient discharge
of the duties under this agreement;

(18)  account promptly to the Body Corporate or to any owner for any moneys or other
property held on behalf of such persons and secure for and credit to the Body
Corporate any discounts, commissions or rebates obtained with respect to any
purchase or expenditure on behalf of the Body Corporate; and

(19) carryoutregular inspections of the scheme to ensure that no unauthorised persons
are using the scheme and as far as possible ensure the property standards of
hehaviour are maintained by persons using the scheme.

It is fundamental to this agreement that the Resident Caretaker shall carry out all the
duties under this Agreement (or engage persons to carry out such duties on the Resident
Caretaker’s behalf at the Resident Caretaker’s cost) other than those duties that require
a skilled tradesperson or similar person to carry out such duties, If a skilled tradesperson
or similar person is required, that person shall be engaged by the Resident Caretaker as
agent for the Body Corporate and the Body Corporate shall be responsible for the cost
of such person. If there is a dispute between the Bode Corporate and the Resident
Caretaker as to whether a skilled tradesperson or similar person is required to carry out
any duty, such dispute, subject fo the Act, may be determined at the instance of either
party, by a licensed real estate agent nominated by the President for the time being of the
Real Estate Institute of Queensland. Such nominee shall have experience in caretaking
and letting agreements and in making his determination shall act as an expert and not as
an arbitrator. Both parties shall be entitled to make written submissions to the nominee
and the nominee shall give notice in writing of his decision as soon as is reasonably
practicable. The nominee’s decision shall be final and binding upon the parties and the
cost of the nominee’s decision shall be borne by the parties in such shares as the expert
may determine and, failing such determination, equally.

The Resident Caretaker may, either in its own right or as agent for the Body Corporate
(but subject to the limitations contained in this agreement) enter into such agreements
with other persons or corporations for provision of materials or services by those other
persons or corporations as the Resident Caretaker may deem necessary for the proper
performance of its duties and obligations hereunder.

If the Body Corporate has any obligations in respect of the maintenance or repair of
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improvements on any lots in the scheme, the Resident Caretaker shall cause the same to -
be carried out and regularly report to and advise the Body Corporate on such maintenance
and repair PROVIDED THAT such maintenance or repair shall be at the sole cost and
expense of the Body Corporate. o

The Resident Caretaker shall, at it’s own cost have all equipment, machinery and tools
necessary to carry out the duties under this agreement other than equipment, machinery
and tools related to those duties required to be carricd out by a skilled tradesperson or
similar person. The Resident Caretaker shall cause such equipment, machinery and tools
to be maintained in good working order and condition.

Expenditure by Resident Caretaker

The Resident Caretaker shall be entitled to pledge the credit of the Body Corporate within
the limits from time to time approved by the committee for the purpose of obtaining
materials used in the performance of its duties or those of other employees of the Body
Corporate and for such other purposes as are necessary or incidental to the discharge of
the obligations of the Resident Caretaker under this agreement.

Everything done by the Resident Caretaker under this agreement shall be done as agent
of the Body Corporate and all obligations or expensecs thereby incurred shall be on
account of the Body Corporate.

The Resident Caretaker will check and verify accounts for goods or services payable by

the Body Corporate relative to matters which are the responsibility of the Resident

Carstaker under this agreement and notify the Body Corporate that they are in order for

payment.

Assignment

The Resident Caretaker must not assign its interest in this agreement unless:-

(1)  theResident Carctaker gives to the committee not less than one month’s previous
notice in writing of the Resident Caretaker’s desire to assign its interest in this
agreement and such notice is accompanied by:

(a) all pertinent details of the proposed assignee;
(b) at least two character references of the assignee (or in the case where
the proposed assignee is a corporation, at least two character references

of at least two of the principal directors); and

(c) at least two business references (including a bank opinion) in respect of
such assignee (including, without limitations, personal guarantees ofthe
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assignee’s obligations under this agreement);

the Resident Caretaker is not as at the date of giving notice or at the date of the
assignment in default in the observance or performance of the covenants or
agreements on the Resident Caretaker’s part herein expressed or implied;

the Resident Caretaker proposes to assign its interest in this agreement to:-

(a)

(b)

©

(@

an assignee who is a suitable, respectable, responsible and solvent
person financially substantially and otherwise capable of performing the
obligations of the Resident Caretaker under this agreement (the onus
of proving which to the reasonable satisfaction of the committee shall
be upon the Resident Caretaker);

an assignee who enters into a deed with the Body Corporate in a form
reasonably required by the committee containing, amongst other things,
a covenant that the Resident Caretaker will duly perform and keep the
covenanis and agreements on the Resident Caretaker's part contained in
this agreement; :

an assignee who furnishes to the Body Corporate such further
covenants, indemnities and guarantees in respect of the performance of
the obligations of the Resident Caretaker under this Agreement as the
Body Corporate shall reasonable require (including, without limitation,
personal guarantees of the assignee’s obligations under this agreement);
and

the Resident Caretaker pays to the Body Corporate its reasonable fees
and disbursements ‘(inciuding legal fees and stamp duty) of and
incidental to the matters referred to in this clause; and

the Resident Caretaker enters into a deed or agreement with the Body Corporate
in the form required by the Body Corporate under which the Resident Caretaker
releases the Body Corporate from all claims which the Resident Caretaker then
has, or in the future may have, against the Body Corporate in relation to this
agreement.

If the Resident Caretaker is a company, other than a company whose shares are listed on
any Australian Stock Exchange any change in the shareholding of the Resident Caretaker
altering the effective control of the Resident Carctaker shall be deemed a proposal

assignment of

this agreement and the Resident Caretaker shall not register, record or

enter in its books any transfer of any share or shares in the capital of the Resident
Caretaker, or deal with any beneficial interest in any such share or shares, or issue any
such shate or shares, or take or attempt to take any action having the effect of altering the
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offective control of the Resident Caretaker or having the effect that the sharcholders of
the Resident Caretaker at the date of this agreement together beneficially hold or control
less than 51% of the voting rights of capital in the Resident Caretaker, unless the
Resident Caretaker complies with the conditions of clause 6.1.

Letting Authorisation

The Resident caretaker is authorised to carry on from the Resident Caretaker’s Unit the
business of letting lots in the scheme together with all associated services commonly
rendered in connection therewith in the Brisbane area in schemes of a similar type to the
scheme other than the provision of food and beverages by means of vending machines
or otherwise.

The Resident Caretaker is authorised to provide such letting service for owners of lots
in the scheme as may require that service.

The Resident Caretaker acknowledges that the owners and occupiers of lots in the schem
arc free to choose whether or not to use the letting services of the Resident Caretaker. The
Body Corporate shall take ali reasonable steps to ensure that there is no interference with
the provision by the Resident Carctaker of services under this agreement but the Resident
Carelaker acknowledges that it is not within the power of the Body Corporate to interfere
with the ordinary exercise of choice of such services available to owners or occupiers
from suppliers of such services operating from outside the scheme.

The Resident Caretaker will supervise the standard of tenants of all such lettings arranged
by it and shall ensure so far as practicable that no nuisance is created in the scheme and
that the scheme and lots therein are not brought into disrepute.

The Resident Caretaker is authorised to erect or procure the erection of signs in or about
the scheme for the purpose of promoting and fostering the letting business.

The Resident Caretaker shall at its own expense obtain all necessary permits or consents
or licenses required by law or by any local authority or other lawful authority to enable
it to conduct in the scheme the business of a letting agent, hirer of equipment or provider
of other services as mentioned in this agreement and the Resident Caretaker hereby
covenants that it will at all times and from time to time conduct such business in
accordance with and shall comply with all statutes, regulations and by-laws or
ordinances in any way relating to such business or businesses in a manner so as not
unduly to interfere with the quict enjoyment and occupation of lots in the scheme and
will comply with every by-law of the Body Corporate.

Competition for Resident Caretaker

To the extent that it is legally able to do so, the Body Corporate hereby covenants with
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after notice in writing shall have been given to the Body Corporate specifying the
duty which the Body Corporate has failed or neglected to carry out and calling
upon the Body Corporate to perform such duty; or

(2)  ifthe Body Corporate shall fail to pay to the Resident Caretaker any remuneration
payable to the Resident Caretaker under the terms of the agreement on the due
date for payment and such failure continues for a period of 14 days after formal
demand has been made therefor,

Resolution of Disputes

Subject to the Act, if any dispute arises between the Resident Caretaker and the Body
Corporate touching upon any maiter arising under the terms of this agreement or
incidental to this agreement the same shall be determined and finally settled by a person
to be agreed upon between the parties or failing agreement such person as may be
nominated for the purpose by the President for the time being of the Queensland Law
Society Incorporated at the request of either party and the person so acting shall make his
determination as an expert and not as an arbitrator.

Both parties are entitled to make written submissions to the expert so appointed upon the
matter the subject of the dispute.

The expert must give notice in writing of the expert’s decision as soon as is reasonably
practicable in the circumstances.

The expert's decision is final and binding upon the parties and the costs of the expert's
determination must be borne by the parties in such shares as the expert may determine,
and failing such determination equally.

Notices

All notices and other communications required or permitted to be given under this
agreement shall be in writing, shall be addressed to the address of the applicable party as
set out at the commencement of this agreement or at such other address as any such party
may have substituted therefor by notice to all other parties and shall be either delivered
personally or sent by telex, facsimile communication or by ordinary air mail, postage
prepaid.

In the case of a notice sent by facsimile communication it will be deemed to be received
on the day of actual receipt if received between the hours of 9.00 a.m. and 4.30 p.m. at
the place of receipt, or otherwise on the next day (other than a Saturday, Sunday or public
holiday in the place of receipt). In the case of a notice sent by mail it shall be deemed to
be received two days after it is mailed.
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Costs

Each party shall bear its own costs of and incidental to the negotiation and preparation
of this agreement but any stamp duty payable on this agresment shall be borne by the
Resident Caretaker.

Non-waiver

Any extension of time or other indulgence granted by either party to the other hereunder
shall not affect the rights of either party under this agreement or generally at law.

Resident Caretaker's Unit
Subject to clause 13.5:

(1) if the Resident Caretaker is a natural person or persons, the Resident caretaker
must reside in the Resident Caretaker's Unit; or

(2)  if the Resident Caretaker is a corporation, the person or persons who exercise
effective control of that corporation must reside in the Resident Caretaker's Unit.

It is agreed that the Resident Caretaker's Unit is to be used by the Resident Caretaker
both for residential purposes and for the purpose of management and letting under this
agreement and while there is no breach entitling the Body Corporate to terminate this
agreement by the Resident Caretaker of the terms and conditions of this agreement the
Resident Caretaker's Unit shall be the only lot in the scheme from which management of
the scheme and letting of lots in the scheme takes place.

The Resident Caretaker agrees that at all times during this agreement or any extension
of this agreement, the Resident Caretaker shall be the owner of the Resident Caretaker’s
Unit unless the Body Corporate shall otherwise in writing agree.

The Resident Caretaker further agrees that it will not purport to assign its interest under
this agreement unless at the same it enters into an agresment with the proposed assignee
in respect of this Agreement to also acquire and become the owner of the Resident
Caretaker’s Unit.

If, with the prior consent in writing of the Body Corporate, the Resident Caretaker's Unit
shall be owned by some person or corporation other than the Resident Caretaker from
time to time then it is agreed by the Resident Caretaker that as between the Resident
Caretaker and the owner from time to time of the Resident Caretaker’s Unit, there shall
be a commonality of control such that any natural person or persons who shall be the
Resident Caretaker or who shall be the owner of the Resident Caretaker's Unit shall
effectively control any corporation as may be, respectively, the owner of the Resident
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Caretaker's Unit or the Resident Caretaker, The Resident Caretaker covenants that it will
not purport to assign its rights and obligations in this agreement if it is proposed that the
Resident Caretaker's Unit shall be owned by some other person or corporation other than
the proposed assignee unless the degree of commonality of control referred to in this
clause shall exist between the proposed assignee of the Resident Caretaker's rights under
this agreement and the proposed owner of the Resident Caretaker's Unit.

Leave

The Resident Caretaker shall have the right to appoint a suitable replacement to carry out
the Resident Caretaker's functions under this agreement for a period of or all aggregate
of periods of up to four weeks per annum for the purpose of allowing the Resident
Caretaker a holiday for that period each year. On each occasion, details of the proposed
replacement shall be provided to the Body Corporate at least one calendar month before
the commencement of the Resident Caretaker's proposed holiday and Body Corporate
shall as soon as reasonably practicable indicate its assent or otherwise to the proposed
replacement. Such assent shall not be unreasonably withheld or delayed, It shall be a
matter for tile Resident Caretaker to ensure that the replacement or replacements from
time to time adequately perform the functions of the Resident Caretaker under this
agreement and any breach of this agreement on the part of such replacement or
replacements shall be deemed to be a breach by the Resident Carctaker. Any
remuneration payable to such replacement or replacements shall be the responsibility of
tile Resident Caretaker.

Severance
If it is held by a court of competent jurisdiction that:
(1) any part of this agreement is void, voidable, illegal or unenforceable; or

(2) this agreement would be void. voidable, illegal or unenforceable unless any part
of this agreement were severed from this agreement;

that part shall he severed from and shall not affect the continued operation of the rest of
this agreement unless to do so would change the underlying principal commercial
purposes of this agreement,

Governing law

This agreement shall be governed by and interpreted in accordance with the laws of
Queensland.

Engagement of service contractor
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19.1 The parties acknowledge and agree that the engagement of the Resident Caretaker under
this agreement is the engagement of a service contractor and not the engagement of a
body corporate manager.

20.  No remuneration for letting services
20.1 The parties acknowledge and agree that none of the remuneration payable under this
agreement to the Resident Caretaker by the Body Corporate is in consideration of the

* performance of any letting functions. The payment of the Resident Caretaker for the .
performance of any letting functions is made by the individual lot owners.

EXECUTION

EXECUTED on the date set out at the commencement of this Agreement
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