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LETTING AUTHORISATION AGREEMENT | S mola

Dated & < M\' \*, Mg

]

-

atar Q-(a[ g 1O &Signed:/l/:%“d/_

.....................................

BETWEEN BODY CORPORATE FOR SEPT APARTMENTS COMMUNITY TITLES
SCHEME 38839 of &O¢ha Loor &f&w ruL,, Loan ) 3, €% Tephion
TOOA/SA L b
EV*U)&) ~ 3 HO (‘Body Corporate”)
AND GLENN ASHLEY SWAN AND SIV MJOS SWAN AS TRUSTEES FOR THE SWAN
FAMILY TRUST of 3 Tooringor Close, Pelican Waters Qld 4551
(‘Agent?)
BACKGROUND
A The Body Corporate was created upon establishment of the Scheme.

The Agent proposes to provide a letting service for the benefit of the Owners.

C. The Body Corporate has agreed to authorise the Agent to conduct the Letting Business for the
benefit of the Owners.
OPERATIVE PROVISIONS
_ (b) if the Agent is a parteership, the
[ 1. DEFINITIONS partners and management staff of

In this agreement:

‘Act’ means the Body Corporate and
Community Management Act 1997,

‘Ancillary Service’ means all or any of
the following services, offered in respect
of a Lot as ancillary to the Letting
Service:

(a) cleaning;

(b) grounds and garden maintenance;
(c) repairs and replacements;

(d) mterior decorating services;

(e) indoor plant care and/or hire;

63 equipment rental;

‘Associates® means:

(a) if the Agent is a company, its
directors, substantial shareholders
and its management staff; or

1169838v4

the partnership;

‘Anthorised Common Property’ means
any part of the Common Property which
the Body Corporate may, from time to
time (whether pursuant to this Agreement
or otherwise), authorise the Agent to use
pursuant o section 89 of the Regulation
Module;

‘Body Corporate Name’ means ‘Sepi
Apartments’;

‘Caretaking Agreement’ means an
agreement made between the Body
Corporate and the Agent, dated the same
date as this agreement, pursuant to which
the Body Corporate engages the Agent as
a Service Contractor for the Scheme;

‘Code of Conduct’ means the Code of
Conduct for Letting Apents (as amended
from time to time);

‘Common Property? means the common
property of the Scheme, but excluding

Leiting Authorisation Agreement
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any area of commeon property over which
exclusive use has been granted;

‘Committee’ means the committee of the
Body Corporate (within the meaning of
that term under the Act) from time to
time;

‘Duties’ means the duties set out in
clause 3;

‘Index Number?’ means the Consumer
Price Index (All Groups) Number for
Brisbane published from time to time by
the Australian Bureau of Statistics;

‘Letting Agent’ has the same meaning as
in the Act;

‘Letting Business’ means the business of
acting as the agent of Owners, who
choose to use the Letting Agent to
provide the Services;

‘Letting Sexvice’ means provision of
services to Owners of acting as their
agent for securing, negotiating or
enforcing (including collecting rents or
tariffs for) leases or other occupancies of
their Lots;

‘Lot’ means any lot in the Scheme;

‘Manager’s Office’ means that part of
the Common Property over which an
Occupation Authority is granted and
which is used as an office for the Letting
Business;

‘Owner’ means an owner of a Lo,

‘Regulation Module’ means the
regulation module which, under the Act,
applies to the Scheme;

‘Related Entity’ has the meaning given
to that term in the Corporations Act;

‘Scheme’ means Sepi Apartments
Community Titles Scheme;

‘Service Contractor” has the same
meaning as in the Act;

‘Services’ means the Letting Service and
Ancillary Service;

‘Term’ means the period of 25 years

commencing on nd ending on:
g on-EB. "}jl R v

a ‘EPBIK}\ or

( ) o S g ) ‘2

b the earlier date on which this
agreement terminates other than

1169838v4

by effluxion of time.

2.

AUTHORISATION -. © |

2.1

22

23

24

2.5

2.6

2.7

2.8

The Body Corporate authorises the Agent
as the Letting Agent of the Scheme to
conduct the Letting Business for the
Term.

The Agent:

(a) accepts the authorisation on the
terms of this agreement; and

(b) acknowledges the right of Owners
to engage other persons to
provide the Services to the
Owners and will not unreasonably
interfere with these rights.

The Agent is an independent contractor of
the Body Corporate and is not an
employee of the Body Corporate.

The Agent shall not be paid any
remuneration by the Body Corporate for
performing the Duties. The Agent is
entitled to negotiate commissions and
charges with Owners who wish to use this
Letting Business.

The Agent is authorised to conduct the
administration of the Letting Business
from the Manager’s Office.

The Body Corporate authorises the Agent
to use the Authorised Common Property,
but only for the purposes:

(a) for which the authorisation was
granted; and

(b) necessary to enable it to perform
its obligations under this
agreement.

The Agent is not required to pay the Body
Corporate for the use of the Authorised
Common Property.

To the extent it is lawful to do so, ihe
Body Corporate agrees not to:

)] enter into any agreement in
substantially the same terms as
this agreement with any other
person while this agreement is
current;

(b) authorise any other person fo
conduct a business similar to that
of the Letting Business within the

Letting Authorisation Agreement Page 2
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Scheme; or

(c) authorise another person to use
any Common Property or the
assets of the Body Corporate for
the purpose of undertaking the
Letting Business.

accordance with clause 4) must be
contactable at all times reasonably
necessary in order to duly perform the
Duties in accordance with this Agreement
and otherwise be contactable in case of an
emergency.

DUTIES OF THE AGENT

3.1

32

The Agent must;

(a) conduct the Letting Business for
the Owners that require that
service;

(b) supervise the standard of tenants
of all lettings that it arranges and
take reasonable steps to minimise
the likelihood of tenants creating
a nuisance;

(c) use its best endeavours to
improve and expand the Letting
Business and increase the
goodwill and to act at all times to
further the interests of the Body
Corporate and the Owners;

(d obtain all necessary permits
consents or licenses required to
conduct the Letting Business;

(e) keep proper records and books of
all tenancies;

3] maintain staff during hours that
are reasonably necessary to
maintain the proper conduct of
the Letting Business;

(g)  use its best endeavours to achieve
maximmm possible rentals for
owners using the Letting Service;

(I not discriminate amongst Owners
in provision of the Services;

(i) use its best endeavours to treat
owners of all Lots and their
tenants and invitees faitly;

)] not give or take any secret
commissions or bribes; and

X conduct the Services in such a
manner as not to interfere with
the quite enjoyment and
occupation of any Lot by its
occupiers.

The Agent (or such ofher person in

1169838v4

HOW DUTIES ARE TO BE,
PERFORMED BY AGENT

4.1

4.2

43

4.4

4.5

4.6

4.7

4.8

4.9

The Agent must exercise reasonable skill,
care and diligence in performing the
Duties.

The Duties shall be carried out the by
Agent, its delegates or any staff employed
by the Agent. The Agent must take
reasonable steps to ensure an employee of
the Agent complies with the Act
(including the Code of Conduct) in
performing the Duties.

The Agent may, at the Agent’s cost, enter
into such agreements with other persons
for provision of materials or services by
them as the Agent thinks necessary to the
proper performance of the Duties,

All of the Duties shall be carried out at
the cost and expense of the Agent, unless
otherwise expressly provided for in this
agreement.

If performing the Duties the Agent must
act fairly and lawfully and not
discriminate between Owners.

The Agent must act honestly, fairly and
professionally in performing the Duties.

The Agent must not engage in frandulent
or misleading conduct in performing the
Dhuties.

The Agent must not engage in
unconscionable conduct in performing the
Duties.

The Agent must not:

(a) cause a nuisance or hazard on the
Common Property;

(b interfere unreasonably with the
use or enjoyment of a Lot;

{c) interfere unreasonably with the
use or enjoyment of the Common
Property by a person who is
lawfully on the Common
Property; or

Letting Authorisation Agreement Page 3
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(d) otherwise behave in a way that
unreasonably affects a person’s
lawful use or enjoyment of a Lot
or Common Propeity.

DUTIES OF THE BODY
CORPORATE

5.1

52

The Body Corporate must:

(a) not unreasonably or unlawfully
interfere with the Agent in
undertaking the Letting Business;
and

(b) cause the Common Property to be
properly kept and maintained.

The Agent shall be permitted by the Body
Corporate to erect and maintain
reasonable and tasteful signs on Common

Property to promote and foster the Letting

Business with the prior consent of the
Committee which shall not be
unreasonably withheld. The signage must
be maintained by the Agent in good
condition.

INSTRUCTIONS FROM BODY
CORPORATE TO THE AGENT

6.1

6.2

6.3

The Body Corporate shall through the
Agent Committee nominate one (1)
person to commumnicate with the Agent
(“Nominee’) and the Agent shall be
notified in writing of the appointment of
the Nominee.

The Agent shall confer with the Nominee
concerning the Agents Duties.

The Agent shall attend any general
meeting or committee meeting of the
Body Corporate if requested by the
Nominee.

7.

RIGHT TO USE NAME

The Body Corporate grants to the Agent a right to
use the Body Corporate Name in connection with
the Letting Business during the Term.

ls.

ASSIGNMENT

8.1 The Agent must not assign its interest in
this agreement except in accordance with
1169838v4

-4-

8.2

83

8.4

8.5

this clause.

The Agent may only assign its interest in
this agreement with the prior written
approval of the Body Corporate.

The question of approval may be referred
to the Body Corporate in general meeting
or may be decided by the Committee.

The decision of whether or not to approve
the assignment must be made within 30
days after the Body Corporate receives
the information reasonably necessary for
it to do so.

Approval may not be refused nor
withheld if:

(a) the Agent gives the Body
Corporate written notice of the
proposed assignment
accompanied by:

@) all pertinent details of the
proposed assignee;

(i at least 2 character
references of the assignee
(or, if the proposed
assignee is a corporation,
at least 2 character
references in respect of
each director);

(iii)  atleast 2 business
references (including a
bank opinion) in respect
of the assignee;

)] the Agent is not as at the date of
that notice or at the date of
assignment in default in
performance of a term (either
expressed or implied) of this
agreement;

(c) the assignee:

(i) is a snitable, respectable,
responsible and solvent
person, financially sound
and otherwise capable of
performing the
obligations of the Agent
under this agreement (the
onus of proving which to
the reasonable
satisfaction of the Body
Corporate is upon the
Agent);

Letting Authorisation Agreenient Page 4
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8.6

(ii) enters into a deed with the
Body Corporate in a form
reasonably required by
the Committee
containing, amongst other
things, a covenant that it
will duly perform the
Duties and comply with
this agreement; and

(iii)  ifthe assigneeisa
corporation, furnishes to
the Body Corporate such
indemnities and
guarantees in respect of
the performance of those
obligations as the
Committee reasonably
requires (including by the
directors and principal
shareholders of that
corporation);

(d) the Agent:

(i) pays to the Body
Corporate its reasonable
legal costs and
disbursements (inchading
stamp duty) of and
incidental to the matters
referred to in this clause;
and

(i) enters into a deed with the
Body Corporate in the
form required by the
Commnittee, by which the
Agent releases the Body
Corporate from all claims
which the Agent then has
or may have against the
Body Corporate in
relation to this agreement.

Despite the preceding provisions, the

Agent is not entitled to assign its interest

under this agreement except

contemporaneously with assignment of its

interest;

(a) under the Caretaking Agreement;
and

(b) in the Manager’s Office (where
ihe Agent is also an Owner of a
Lot),

1169838vd

8.7

8.8

8.9

unless the Body Corporate approves its
doing so.

The Agent may offer to a financier its
interest in this agreement as security for a
loan or guarantee for any person.

The Agent may grant a licence or
franchise to any person to undertake the
Duties and the Letting Business and such
grant will not constitute and assignment
and will not require the consent of the
Body Corporate.

If the Agent is a company, other than one
whose shares are listed on any Australian
stock exchange, any change in the
shareholding of the Agent altering the
effective control of the Agent is deemed a
proposed assignment of this Agreement
and the Agent must not register, record or
enter in its books any transfer of any
share or shares in the capital of the Agent,
or deal with any beneficial interest in any
such share or shares, or issue any new
share or shares, or take or attempt to take
any action having the effect of altering
the effective control of the Agent or
having the effect that the shareholders of
the Agent at the date of this Agreement
together beneficially hold or control less
than 51% of the voting rights in the
Agent, unless the Agent complies with
clauses 8.1 to 8.6.

TERMINATION BY BODY

- CORPORATE-

9.1

9.2

The Body Corporate may terminate this

agreement by written notice to the Agent

if:

(a) the Body Corporate is entitled to
terminate this agreement under

the Act or the Regulation Module;
or

(b) the Body Corporate is entitled 1o
terminate this agreement under
this agreement.

The Body Corporate may terminate this
agreement under this agreement if the
Agent:

(a) being a company, enters into
Tiquidation (whether voluntary,
compulsory or provisional), is

Letting Authorisation Agreement Page 5
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wound up or dissolved, has an
administrator appointed, enters
into a compromise or
arrangement, or a receiver and/or
manager or an agent of a
mortgagee is appointed in respect
of any of its assets and is
appointed other than for the
purposes of amalgamation or
reconstruction;

(b) being an individual becomes
bankaupt or is convicted upon
indictment of any criminal
offence; or

(c) the Agent is in breach of a
fondamental term of this
agreement (other than a matter for
which the Body Corporate may
terminate this agreement for
pursuant to Part 6 Division 4 of
the Regulation Module) and that
breach continues for 30 days after
the Body Corporate gives written
notice to the Agent specifying the
breach with reasonable detail and
requiring its rectification.

|10

TERMINATION BY THE AGENT

10.1

10.2

The Agent may terminate this agreement
by written notice to the Body Corporate,
if the Body Corporate fails to carry out its
obligations under this agreement and that
failure continues for 14 days after the
Agent gives written notice to the Body
Corporate specifying the breach and
requiring its rectification.

This agreement may be terminated by the
Agent at any time upon the Agent giving
the Body Corporate no less than 3 months
notice in writing of the termination.

11.

TERMINATION OF OTHER

AGREEMENT

Termination of the Caretaking
Agreement, whether by the Body
Corporate or the Agent, resulis in the
automatic termination at the same time of
this agreement and visa versa unless prior
agreement to the contrary is reached
between the parties.

1169838vi

[12.

LEAVE

The Agent:

(a)

&)

©

may appoint a suitable replacement to
undertake the Duties for a period, or
aggregate periods, of up to 4 wecks per
annum for the purpose of allowing the
Agent a holiday for that petiod each year;

must provide details of the proposed
replacement fo the Body Corporate at
least one month before the
commencement of the proposed holiday
(and the Body Corporate must as soon as
reasonably practicable indicate its assent
or otherwise to the proposed replacement
and must not unreasonably withhold or
delay assent); and

must ensure that the replacement
adequately undertakes the Duties and duly
complies with this agreement (and any
breach of this agreement by the
replacement is deemed to be a breach by
the Agent).

DISPUTES . =~ - . |

13.1

13.2

13.3

If a dispute arises between the Agent and
the Body Corporate in relation to or
incidental to this agreement that dispute is
fo be determined and finally settled by a
person (‘expert®) who is:

(a) a person agreed upon between the
parties; or

(b) failing agreement within 14 days
after either of them requires the
other in writing to agree upon a
particular person, a person
nominated for the purpose by the
President for the time being of the
Queensland Law Society
Incorporated at the request of
either party.

The expert makes his determination as an
expert and not as an arbitrator.

The expert’s decision is final and binding
upon the parties and the costs of the
expert’s determination are to be borne by
the parties in such shares as the expert
determines and, failing such
determination, equally.

Letting Authorisation Agreement Page 6
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13.4  Both parties:

(@) may make written submissions to
the expeit so appointed upon the
matter which is the subject of the
dispute; and

(b must ask the expert to give his
decision in writing as soon as is
reasonably practicable in the
circumstances.

14. NOTICES
14.1  Allnotices and other communications

14.2

14.3

required or permitted fo be givento a
party under this agreement must be
written, be addressed to the party’s
address specified in this agreement or its
registered office, last known place of
business or such ofher address as it has
notified to the other for that purpose, and
may be delivered personally or sent by
facsimile transmission or by ordinary
mail.

A notice sent by mail is deemed to be
received on the day when, in the ordinary
course of post, it would be received (and
the addressee, when requested by the
sender, must promptly provide the sender
with facsimile acknowledgment of
receipt, but delay or failure to give such
an acknowledgment does not affect the
validity of the notice in respect of which
it is sought).

A notice sent by facsimile is deemed to be
received:

(a) on the day of receipt, if received
between the hours of 9.00am and
5.00pimn at the place of receipt; or

(b) otherwise at 9.00am on the next
day which is not a Saturday,
Sunday or public holiday in the
place of receipt.

|15.

COSTS, DUTY I

Each party is to bear its own costs of and
incidental to the negotiation and preparation of

this agreement but the Agent must pay the stamp

duty on this agreement.

1169838v4

| 16.

OCCUPATION AUTHORITY - OFFICE |

16.1

16.2

16.3

16.4

By resolving to engage the Agent
pursuant to the terms of this agreement,
the Body Corporate grants the Agent an
occupation authority (‘Occupation
Authority’) to exclusively occupy that
part or parts of the Common Property
identified on the attached plan marked
‘A’ as ‘Office’ for the Services (‘Office”).

The Occupation Authority referred to in
clause 16.1 is granted to enable the Agent
to operate as a letting agent pursnant to
this agreement.

The Body Corporate acknowledges that
the grant of the Occupation Authority
does not interfere to an unreasonable
extent with the use and enjoyment of a
Lot or the common property by an owner
ofa Lot. '

The Agent must keep the Office tidy and
in good repair, fair wear and tear
excepted.

[17.

WAIVERETC B

No waiver, extension or other indulgence granted
by a party to the other:

(2)

(b)

is effective unless in writing and signed
by or on behalf of the party giving it by a
person duly authorised by it or;

affects the rights of either party under this
agreement or generally at law;

except to the extent of that communication.

18.

SEVERANCE

If it is held by a court of competent jurisdiction

that:
(@)

Gy

any part of this agreement is void,
voidable, illegal or unenforceable; or

this agreement would be void, voidable,
illegal or unenforceable unless some part
were severed from it,

that part is severed from it, and does not affect the
continued operation of, the rest of this agreement,
unless to do so would change the underlying
principal commercial purposes of this agreemnent.

Letting Authorisation Agreemeni Page 7
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EXECUTED as an agreement in Queensland.

THE COMMON SEAL of
BODY CORPORATE FOR SEPI
APARTMENTS COMMUNITY
SCHEME 38839 was affixed b

R et

EXECUTED by GLENN ASHLEY SWAN

TRUST in the presence of:

Set

N

)
AS TRUSTEE FOR THE SWAN FAMILY )
)
)

MR

A Signature - witness

NMAVRNN

A Printname - witness

EXECUTED by SIV MJOS SWAN AS
TRUSTEE FOR THE SWAN FAMILY

LM,/—

TRUST in the presence of:

\ \ \\x\\\m

A Signature - witness

NAY X\\\M

A Print name - witness

1169098v6






